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STATEMENT OF THE ISSUE
Did the Environmental Court clearly err when it held that that a 72-unit, self-storage
facility qualifies as a permitted use in the Dorset Village Commercial zoning district?

i

TABLE OF CONTENTS

STATEMENT OF THE ISSUE ....................................................................................................... i
TABLE OF AUTHORITIES ......................................................................................................... iii
INTRODUCTION ..........................................................................................................................1
STATEMENT OF THE CASE........................................................................................................1
STANDARD OF REVIEW .............................................................................................................4
ARGUMENT
The Environmental Court clearly erred in holding that a 72-unit, self-storage facility
qualifies as a permitted use in the Dorset Village Commercial zone.
I.

The Court‟s definition of “retail rental” ignored the plain language
and stated purposes of the Bylaws, and would create irrational results...................5

II.

Even if the Court‟s definition of “retail rental” were upheld, it was clear
error to find that the proposed project satisfies that definition ..............................12

CONCLUSION ..............................................................................................................................13
APPENDIX
Dorset Bylaws § 6.1 ............................................................................................................14
Dorset Bylaws § 6.2.3.5 ......................................................................................................14
Dorset Bylaws § 6.3.4(b)(3)................................................................................................14
Dorset Bylaws Appendix A ................................................................................................15
Certificate of Compliance ..............................................................................................................16

ii

TABLE OF AUTHORITIES

Delta Psi Fraternity v. City of Burlington, 2008 VT 129, 185 Vt. 129, 969 A.2d 54
............................................................................................................................................10
In re Ambassador Ins. Co., 2008 VT 105, 184 Vt. 408, 965 A.2d 486 (2008) ...................9
In re Bennington School, Inc., 2004 VT 6, 176 Vt. 584, 845 A.2d 332 ..............................4
In re Korbet, 2005 VT 7, 178 Vt. 459, 868 A.2d 720......................................................4, 8
In re Pierce Subdivision Application, 2008 VT 100, 184 Vt. 365, 965 A.2d 468 ...............8
In re Village Associates Act 250 Permit, 2010 VT 42A, ___Vt___, 998 A.2d. 712 ...........4
Kalakowski v. John A. Russell, Corp., 137 Vt. 219, 401 A.2d 906 (1979)......................... 8
Miller v. Miller, 2005 VT 89, 178 Vt. 273, 882 A.2d 1196.................................................7
Mullen v. Phelps, 162 Vt. 250, 647 A.2d 714 (1994). ........................................................ 4
Simendinger v. City of Barre, 171 Vt. 648, 770 A.2d 888 (2001). ............................4, 9, 11
State v. Lynch, 137 Vt. 607, 409 A.2d 1001 (1979) ..........................................................11

OTHER AUTHORITIES
Dorset Bylaws § 6.1 ...............................................................................................................5, 8, 10
Dorset Bylaws § 6.2.3.5 .................................................................................................................10
Dorset Bylaws § 6.3.4(b)(3).....................................................................................................5, 6, 7
Dorset Bylaws Appendix A .........................................................................................................5, 6

iii

INTRODUCTION
This appeal presents the question of whether a 72-unit, three-building, self-storage rental
complex qualifies as a permitted use in the Town of Dorset Village Commercial (“VC”) zoning
district. The facts are not in dispute.
The Environmental Court held that the self-storage facility qualified as a permitted use
based on the Court‟s interpretation of the meaning of “retail rental.” The Court acknowledged
that its interpretation was inconsistent with express provisions of the zoning bylaws, but believed
the interpretation to be in their “spirit.” The Court also found that the 72 self-storage units
qualified under the bylaws as “shops” or “stores.”
The Appellants are a group of 42 interested property owners. They argue in this brief
that the Court‟s analysis (a) arbitrarily substituted the Court‟s beliefs for the plain text of the
bylaws, (b) undermined the stated purposes of the applicable zoning district, (c) would create
irrational results and (d) was not supported by the record. Therefore it should be reversed.
STATEMENT OF THE CASE
Bradford Tyler owns a 5.6-acre lot at 340 Route 30 in the Town of Dorset (the
“Property”). It is located in the VC zoning district. Printed Case (“PC”) at 26.
On January 30, 2009, Mr. Tyler filed an application to construct three self-storage
buildings on the Property. Each of the buildings would be 100 feet long and 20 feet wide for a
total of 2,000 square feet. Each building would contain 24 separate storage bays. The three
buildings together would create a total of 6,000 square feet of new construction with 72 different
storage units, each with its own garage-style door. Customers would include businesses that
would rent units to store equipment, supplies and inventory. PC at 24-25; 27.
1

The detail below furnished by the applicant1 depicts the proposed facility.

After proceedings before the Planning Commission, the Zoning Administrator issued a
zoning permit approving the proposed use on May 21, 2009. Three separate groups of citizens
appealed this decision to the Dorset Zoning Board of Adjustment (“ZBA”). PC at 26.
Two members of the ZBA abstained from participation in the appeal. After a public
hearing, the ZBA issued detailed findings of fact and a legal analysis in its decision dated August
31, 2009. A majority of the ZBA members participating in the appeal found that the proposed
storage use was not permitted in the VC zone. PC at 1-8; 26.
The applicant questioned whether the ZBA‟s decision was legally binding because it was
signed by only four members of a nine-member board. Accordingly, 63 interested parties
appealed to the Environmental Court for de novo review of the issue of whether the proposed

1

Exhibit attached to applicant‟s affidavit in support of summary judgment.
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self-storage complex is permitted under the Dorset zoning bylaws (the “Bylaws”). PC at 29.
These Appellants contended that the project was not a permitted use in the VC zone.
The parties entered into a stipulation of fact and then the applicant and the Appellants
filed cross motions for summary judgment. PC at 26-27.
The applicant asserted a series of textual arguments, cast in the alternative, to support his
claim that the self-storage complex was a permitted use. The Appellants argued that the plain
meaning of the Bylaws and the stated purposes of the zoning district supported their claim that
the ZBA correctly determined that the self-storage facility was not a permitted use in the VC
zone. PC at 28-43.
By order filed July 9, 2010, Judge Thomas S. Durkin granted summary judgment to the
applicant. He found that the 72 storage bays would be rented to “individual customers for their
personal storage needs.” Judge Durkin held that the 72 units were permitted under the Bylaws as
(a) a “retail rental” facility and (b) a “shop” or “store.” PC at 9-18.
Thirty-seven of the original Appellants filed their notice of appeal to this Court on
August 6, 2010. An additional five original Appellants joined in the appeal by amended notice
filed on August 9, 2010.

3

STANDARD OF REVIEW
The Supreme Court reviews Environmental Court‟s rulings on questions of law de novo.
In re Village Associates Act 250 Permit, 2010 VT 42A, ¶7, ___ Vt. ___, 998 A.2d. 712.
The Supreme Court will uphold the Environmental Court‟s interpretation of a zoning
regulation if it is rationally derived from a correct interpretation of the law and not clearly
erroneous, arbitrary, or capricious. In re Korbet, 2005 VT 7, ¶11, 178 Vt. 459, 868 A.2d 720;
In re Bennington School, Inc., 2004 VT 6, ¶11, 176 Vt. 584, 845 A.2d 332; Simendinger v. City
of Barre, 171 Vt. 648, 650, 770 A.2d 888, 892 (2001).
The Supreme Court examines the court‟s findings of fact for clear error. An appellant
must show that there is no credible evidence to support the finding. Mullen v. Phelps, 162 Vt.
250, 260, 647 A.2d 714, 720 (1994).
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ARGUMENT
The Environmental Court clearly erred in holding that a 72-unit, self-storage
facility qualifies as a permitted use in the Dorset Village Commercial zone.
I.

The Court’s definition of “retail rental” ignored the plain language and
stated purposes of the Bylaws, and would create irrational results.

The purpose of the VC zone is stated in Section 6.1 of the Bylaws:
The purpose of Village Commercial Districts is to provide lands for a combination of
residential and compatible village-scale commercial uses, which provide convenience
services and incidental shopping for residents and visitors of the village areas while
protecting scenic and environmental qualities of those lands and retaining the residential
character of the villages. Residential characteristics in building scale, daily traffic loads,
and landscaping should be maintained in all commercial developments. Village scale is
defined in the dimensional requirements [of] Section 6.2.7 of this Bylaw. PC at 19.
Bylaws Sec. 6.3.4 defines the specific uses permitted in the VC zone, and Sec. 6.3.5
defines the specific uses conditionally permitted in that zone. Neither of these sections
specifically authorizes self-storage facilities.
The applicant nonetheless argued that the proposed self-storage complex should be
considered a permitted use under Sec. 6.3.4(b)(3). In pertinent part, this section authorizes the
following uses:
Retail sales/rentals. All sales, storage and display of merchandise shall occur within an
enclosed structure, except for temporary display of merchandise outdoors, on-site during
the operating hours of the business, or from 8:00 a.m. to 6:00 p.m., whichever is later,
provided that all such merchandise is stored in a building or screened storage area at the
close of business each day. Agricultural products are exempted from the outdoor storage
restrictions. No sale of automotive or diesel fuel is permitted. PC at 21.
Appendix A of the Bylaws defines “retail” as “refer[ring] to a shop or store for the sale of
goods, commodities, products or services directly to the consumer as opposed to wholesale.” PC
at 22.
5

The Environmental Court held that Sec. 6.3.4(b)(3) of the Bylaws authorized “retail
rental” uses in the VC zone, and that this term should be understood to refer to any rental
business (a) serving consumers and (b) involving “small quantity” rentals. 2 While the Court did
not define “consumers” it found that the proposed facility qualified as a “retail rental” because it
would be used by “individual customers for their personal storage needs.” PC at 15-16.
The Court acknowledged that its definition of “retail rental” was not expressly set forth in
the language of the Bylaws. Indeed, the Court acknowledged that its definition was inconsistent
with the express language of the Bylaws‟ definition of “retail” in Appendix A. This definition
refers to sales in shops and stores. The Court further asserted that the dictionary “does nothing to
illuminate the meaning of „retail rentals.‟” PC at 13-15.
Nonetheless, the Court proceeded to create its own definition of “retail rental” based on
the “belie[f] that the drafters‟ true intent” could be derived from definitions of “retail” that
differed from the definition in the Bylaws. The Court wrote that its own definition of “retail
rental” was closer to the “spirit” of what the drafters of the Bylaws must have intended than the
express definition that they in fact approved. PC at 15.
The Court also found that the 72 self-storage bays – each with its own garage-style door
and distributed among three separate metal buildings – constituted a “shop” or “store.” (It is
unclear whether the Court found that proposed project would be a facility containing 72 different
stores, or a single store providing 72 different units.) PC at 15.
In its path to this interpretation of “retail rental” and “shops” and “stores,” the Court
dutifully recited various well-established principles of statutory construction. PC at 11-12.

2

The Court rejected the applicant‟s argument that all rentals of whatever nature should be permitted in the VC
District. PC at 12.
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However, the Court‟s clearly erroneous and arbitrary conclusions clash with the very principles
on which it purports to rely.
There is a straightforward reading of Sec. 6.3.4(b)(3) that does not ignore the Bylaws‟
plain language and stated purposes in search of their illusive “spirit.” A majority of the voting
participants of the Dorset ZBA adopted this reading, and their interpretation is fully consistent
with the well-established principles of statutory interpretation:
“Section 6.3.4(b)(3) clearly refers to the sale and rental of merchandise. Within
this context, the permitted use contemplated by the Dorset Zoning Bylaws
clearly refers to the retail sale or rental of merchandise and not the rental of
space.” PC at 7.
Section 6.3.4(b)(3) expressly regulates the sale, storage and display of “merchandise” and
sets standards that limit display of merchandise in a manner calculated to enhance, not detract
from, a village setting. The ZBA‟s reading of the Bylaws limits the permitted rental use in the
VC District to shops or stores that rent merchandise to consumers.
This reading not only stays close to the text of the Bylaws, but is also fully consistent
with the VC zone‟s purpose of allowing only uses compatible with the village character and the
zone‟s existing residential scale. The “paramount goal” in construing legislation is to discern
and implement the intent of the drafters. Miller v. Miller, 2005 VT 89, ¶14, 178 Vt. 273, 882
A.2d 1196.
By construing “shop” and “store” to refer to any type of storage facility as long as
consumers would rent it, the Court arbitrarily substituted a strained definition of plain English
words that is inconsistent with the purposes of the Bylaws. Seventy-two storage units in three
buildings more resemble the character of a strip mall than an historic village. The long rows of
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adjoining garage-style doors would hardly be consistent with the “residential character of the
village.” Bylaws, Section 6.1.
A Court‟s interpretation of zoning bylaws is generally bound by the plain meaning of the
words in the ordinance. In re Pierce Subdivision Application, 2008 VT 100, ¶ 8, 184 Vt. 365,
965 A.2d 468 (upholding interpretation of bylaws‟ plain meaning and rejecting a more complex
interpretation offered by opponents). See also In In re Korbet, 2005 VT 7, 178 Vt. 459, 868
A.2d 720 (reversing Environmental Court and holding that plain language in the bylaw is
controlling.)
“Where the meaning is plain, courts have the duty to enforce the [zoning] enactment
according to its obvious terms and there is no need for construction. A zoning measure will be
construed to give its words their ordinary meaning and significance.” Kalakowski v. John A.
Russell, Corp., 137 Vt. 219, 223, 401 A.2d 906, 909 (1979)(citations omitted.)
In Kalakowski, the zoning administrator issued a permit for a warehouse in a commercial
zone in which retail sales and retail stores were permitted uses. The proposed warehouse would
have involved some on-site retail sales. The trial court found that retail sales from the warehouse
would only be “incidental” and held that the warehouse was not a permitted use in the zone.
This Court affirmed, also relying on the plain language of the zoning bylaws. The storage
warehouse did not qualify as a retail sale facility or a store.
Has even one person driving by a self-storage facility in Vermont ever thought of it as a
collection of scores of stores or shops? This is not a plain and simple use of the English
language. The 6,000 square feet of storage units do not in the least resemble a collection of
village-scale stores or shops. Yet the Environmental Court simply noted that “there is no
suggestion in the record” that self-storage units are not stores or shops. PC at 15. In effect, the
8

Court found Appellants must prove as a matter of fact that a highly unusual use of an English
noun should not apply to a particular project.
The Environmental Court is not free to stretch the English language based on the alleged
absence of facts in the record. In Simendinger v. City of Barre, 171 Vt. 648, 770 A.2d 888
(2001), this Court relied on the plain meaning of the English language in finding that the
Environmental Court erred in interpreting the city‟s zoning bylaws to allow a gasoline station in
a planned residential district.
The Environmental Court apparently also concluded that 72 separate rental units would
satisfy its invented standard of a “small quantity” of rentals. However, there is no finding or
discussion in the Court‟s opinion as to why 72 separate units would satisfy this standard. Indeed,
the Court‟s opinion abandoned its own standard of allowing only a “small quantity” when, at
page 8 of the decision, the Court concluded without qualification that “retail rentals” are any
activities that involve renting directly to a customer for personal needs. PC at 16.
Courts must interpret zoning bylaws to avoid a construction that would lead to absurd or
unintended results. In re Ambassador Ins. Co., Inc., 2008 VT 105, ¶ 18, 184 Vt. 408, 965 A.2d
486 (2008)(reversing trial court in interpretation of statute governing priorities in liquidation
proceedings.)
The Court‟s contrived definition of “retail rental” as any rental to a customer for personal
needs would license irrational applications of the Bylaws that are clearly inconsistent with the
stated purposes of the zoning district. If an owner were selling merchandise, strict standards in
the Bylaws would assure that the residential qualities and village scale of the neighborhood are
respected. If the transaction involved rentals of space, there would be no standards at all as long
as the end user is a consumer.
9

Under the Court‟s interpretation, a storage yard clogged all winter with shrink-wrapped
motorboats stored in spaces rented to their owners might be permitted, but it would be unlawful
to leave lawn ornaments offered for sale out of doors for even one night. Other uses involving
rentals to individual customers that might be permitted under the Court‟s interpretation would
include pet boarding facilities or rentals of outdoor storage space for equipment or vehicles
owned by residents or visitors.
In construing the Dorset Bylaws, the Court must consider “the entire enactment, its
reason, purpose and consequences.” Delta Psi Fraternity v. City of Burlington, 2008 VT 129 ¶7,
185 Vt. 129, 969 A.2d 54 (reversing trial court‟s construction of statute relating to tax
exemptions.) The purpose of the Commercial Industrial zones in Dorset is to allow a mix of uses
consistent with more light industrial and commercial uses. Bylaws § 6.1. As the Environmental
Court recognized in this case, the Dorset Commercial Industrial Two (CI-2) zone specifically
permits “sales/rentals of vehicles, equipment and machinery.” Bylaws § 6.2.3.5. The Court
specifically found that allowing those same uses in the VC District would “undermine the
Town’s efforts to limit such rental activities to the [CI-2]District[]” (emphasis supplied). PC at
13.
Yet the Court proceeded to fashion a definition of permitted uses in the VC zone that
would allow rental of vehicles, equipment and machinery in the VC zone provided only that the
end users are individuals leasing the goods for their own personal use. This is precisely the
result that the Court acknowledged in its prior analysis would “undermine” the purpose of the
VC District.
The three metal, rectangular storage buildings with 72 garage-style doors are not
compatible with the character and scale of existing residential and commercial land use in the
10

VC zone. The Route 30 corridor in the VC zones, with extremely limited exceptions due to preexisting conditions, is characterized by a mix of residences and small-scale commercial uses
consistent with the intent and regulations of the Dorset zoning bylaw for that district. PC at 43.
In sum, the Environmental Court erred by seeking to discover the “spirit” and “true
intent” of the Bylaws rather than simply harmonizing express provisions in light of the stated
purpose of the zoning district. By doing so, it arbitrarily substituted its own beliefs about what
the drafters may have intended for what the drafters wrote.
Courts must not assume that the drafters of bylaws or statutes are “grammar schools,”
and “it is hardly reasonable to expect legislative acts to be drawn with strict grammatical or
logical accuracy.” State v. Lynch, 137 Vt. 607, 613, 409 A.2d 1001, 1005 (1979)(rejecting
interpretation of statute based on grammatical dissection). Some play in the grammatical joints
can be expected in any zoning bylaws, and Dorset‟s are no exception.
The Environmental Court has acknowledged expertise in interpreting zoning bylaws, and
this Court gives deference to its interpretations. However, that deference does not extend to
clearly erroneous or arbitrary constructions. Simendinger v. City of Barre, supra (reversing
Environmental Court‟s interpretation of zoning bylaw).
In this case the Court engaged in an extended technical analysis that ended with the
substitution of its own beliefs about the drafters‟ supposed intent for the plain language that the
drafters adopted. In doing so, the Court created a definition that undermines the purpose of the
VC District and produces irrational results. This was clear error.
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II.

Even if the Court’s definition of “retail rental” were upheld, it was clear
error to find that the proposed project satisfies that definition.

The record fails to support the Court‟s application of its own contrived definition of
“retail rental” to the project at issue. The Court found that the facility “will be rented to
individual customers for their personal storage needs.” PC at 16.
However, the record is undisputed that the facility would not be limited to use by
individuals for their personal storage needs. The applicant‟s own affidavit states repeatedly that
the facility would be used by businesses to store equipment, supplies and inventory. PC at 2425.
Businesses renting these units to store inventory, equipment and supplies could readily
use the facility as their garage, warehouse or wholesale distribution center. The applicant states,
for example, that the owner of an invisible fence company would keep his inventory in the
facility for use when he is doing work in Dorset. The applicant also states that the owner of a
plumbing business would use two bays to store inventory and parts, as would the owner of an
awning installation business. This is a commercial warehouse use, plain and simple. PC at 2425.
Such use would be wholly inconsistent with the express purposes of the VC zone and
with the permitted uses enumerated in the Bylaws. It is also wholly inconsistent with the
Environmental Court‟s definition of “retail rental” as a rental to customers for their own personal
needs. Even if this Court were to sustain the Environmental Court‟s definition of “retail rental,”
it was still clear error for the Environmental Court to hold that this facility would in fact meet
that definition.
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Conclusion
The decision of the Environmental Court should be reversed, and the Court should hold
that the proposed self-storage facility is not a permitted use in Dorset‟s VC zone.

Respectfully submitted,

Dated: September 15, 2010

_________________________________
Robert E. Woolmington, Esq.
Witten, Woolmington & Campbell, P.C.
Attorneys for Appellants
P.O. Box 2748
4900 Main Street
Manchester Center VT 05255
802.362.2560
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APPENDIX
Dorset Zoning Bylaws Section 6.1
The purpose of Village Commercial Districts is to provide lands for a combination of
residential and compatible village-scale commercial uses, which provide convenience
services and incidental shopping for residents and visitors of the village areas while
protecting scenic and environmental qualities of those lands and retaining the residential
character of the villages. Residential characteristics in building scale, daily traffic loads, and
landscaping should be maintained in all commercial developments. Village scale is defined
in the dimensional requirements [of] Section 6.2.7 of this Bylaw.
Dorset Bylaws Section 6.2.3.5
[Permitted Uses in the Commercial-Industrial Two (CI-2) District]
Sales/Rentals of vehicles, equipment and machinery. Outdoor storage of merchandise
permitted.
Dorset Zoning Bylaws Section 6.3.4(b)(3)
[Permitted Uses in the Village Commercial Districts]
Retail sales/rentals. All sales, storage and display of merchandise shall occur within an
enclosed structure, except for temporary display of merchandise outdoors, on-site during the
operating hours of the business, or from 8:00 a.m. to 6:00 p.m., whichever is later, provided
that all such merchandise is stored in a building or screened storage area at the close of
business each day. Agricultural products are exempted from the outdoor storage restrictions.
No sale of automotive or diesel fuel is permitted.
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Dorset Zoning Bylaws Appendix A
Retail: Refers to a shop or store for the sale of goods, commodities, products or services
directly to the consumer, as opposed to wholesale.
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